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Abstract: various scientific debates are taking place today not 

only at the national level but also within the framework of 

international organizations on the role of countries, international 

organizations on issues of legal regulation of foreign citizens’ 

activities, foreign labor migration and its legal regulation. The 

main reason for this is sharp increase of labor migration process 

in the world in recent years, growing aspirations of foreign 

citizens in carrying out activities in other countries, as well as 

involvement of foreign professionals in working in other countries 

as the result of attracting foreign investment, signing bilateral 

agreements of employment on the basis of the principle of 

reciprocity between the two states. Bringing national legislation 

on human rights in accordance with international standards, 

development of foreign economic activity of enterprises and 

organizations entail the emergence and increase of labor relations 

with so-called foreign element. Based on this, in this article, 

different aspects of collision-legal regulation of labor relations 

with complicated foreign element are covered and analyzed. In 

this, the author pays attention to the types and importance of 

collision norms governing international labor relations, as well as 

the principle of autonomous will as a method of collision-legal 

regulation of labor relations. 

 
Keywords : foreign element, collision norm, the principle of 

autonomous will, free choice of rights (lex volutatis); law at the 

place of work (lex loci laboris); flag act (lex flagi); law of the 

country of institution, business travelers’ (lex loci delegationis) 

and others.  

I. INTRODUCTION 

In recent years, in not only the Central Asian countries, but 

also in Western European countries labor migration issue and 

its legal regulation has become one of the significant topics. 

This is estimated in the Global Estimate on Migrant Workers 

of ILO (International Labor Organization) in 2018. 

According to it, there are 258 million international migrants, 

234 million migrants of working age (15 and older)1 and 164 

million migrant workers worldwide.  

For the purposes of this report, the term ―international 

migrants‖ refers to persons who are foreign-born (or foreign 

citizens when place-of-birth information is not available), 

while the term ―migrants of working age (15 years of age and 

over)‖ is a subset of international migrants.  

Overall, migrants of working age constitute 4.2 per cent of 

the global population aged 15 and older, while migrant 

workers constitute 4.7 per cent of all workers. In destination 

countries, the higher share of migrant workers among the 
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global workforce than among the global population of 

working age is due to the higher labour force participation 

rate of migrants (70.0 per cent) compared to non-migrants 

(61.6 per cent) . 

The importance of regulating labor relations, complicated 

by a foreign element is determined by the duty of a democratic 

state of law to provide and protect the rights of any person, 

including a foreign citizen or a stateless person conducting 

labor relations in the territory of that state. Legal problems of 

international labor are highly relevant. The 

internationalization of life and proclamation of a free 

movement of people, alignment of national legislation on 

human rights in accordance with international standards, 

development of foreign economic activity of enterprises and 

organizations entail the emergence and increase of labor 

relations with so-called foreign element. 

By their nature, relations constituting the subject of 

international private law is a private law relationship (i.e. civil 

law relations in the broadest sense), complicated by a foreign 

element. These relationships are in addition to the actual civil 

law and labor relations arising in conditions of international 

life. Private law nature of labor relations is reflected in 

regulation of their use in well-known civilian categories – 

agreement, law and legal capacity, indemnification, etc... The 

principles of private law regulation on labor relations 

determine the application of international private law 

categories and concepts to them. Inclusion of labor relations 

into the subject of international private law follows to the 

extent to which they have a civil law nature and thus go 

beyond one state. 

Foreign element in the international labor relations can be 

present as in the subject composition (a foreign worker, 

foreign employer), and in the object (labor activity of an 

employee is performed abroad). 

International private law norms regulate property, private 

morality, family, labor and procedural rights of foreigners . 

Labor relationship with a foreign element, along with civil 

law relations are also included in the subject of international 

private law . Even the concept of a narrow interpretation of 

the subject of international private law, taking into account 

the complex form of nature of this branch of law allows 

including norms on labor relations of individuals in its subject  

. Two sources are clearly reviewed in their regulation: 

national legislation and international treaties. 
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Two main features characterize relationships constituting 

the subject of international private law: firstly, it is 

international relations; secondly, it is civil law relations, and 

besides, the term ―international‖ has a different meaning in 

comparison with this term in applying to international 

(public) law . In the latter, it is synonymous with the term 

―interstate‖, i.e. it has a narrow meaning. In applying to the 

international private law it is used in its broad sense: 

international – these are relationships that go beyond a single 

state that one way or another are related to the legal systems of 

different states. 

II.  LITERATURE REVIEW 

Such international labor relations in nature are the subject of 

private international law - a private law relationship (i.e. civil 

relations in the broader sense), complicated by a foreign 

element. Private nature of labor relations reflects in itself the 

regulation of their use in the famous civil categories - 

contract, legal capacity, reparations, etc. The principles of 

private regulation of labor relations, makes it necessary to 

apply categories and concepts of private international law 

with them. The inclusion of labor relations in the subject of 

private international law has significant civil nature and thus 

goes beyond one state . 

Currently, among the experts on labor and international law, 

as the most common classification, international labor law 

(hereinafter - ICC) is considered as one of the branches of 

international law . In post-Soviet legal tradition, this position 

was first formulated by S.A.Ivanov . According to him, ICC 

was ―a new branch of international law developed since the 

2nd World War and designed to regulate relations between 

states in the improvement of working conditions‖ . In some 

studies, this position is sometimes narrowed. For instance, 

A.O.Kharitonova would take ICC not only just as a branch of 

international law, but also as part of international human 

rights law , probably based on the previously expressed 

positions of specialists in the field of international law . Close 

to that wording, the ICC relates to international humanitarian 

law . In the earlier period ICC was a sub-branch of 

international law, under the name of ―the law of the 

international cooperation on specific issues‖ . 

According to D.K.Bekyashev international labor law means 

not only the branch of international (public) law, but also the 

legal regulation of labor relations, complicated by a foreign 

element that experts on private international law are assigned 

to one of the institutions of the field . 

There are other point of views among European experts. 

N.Valtikos in his monograph ―international labor law‖ gives a 

concept defined as ―a part of the labor law, which has 

international sources‖ , pointing out that the employment 

relationship, complicated by a foreign element is the subject 

of private international law. J.M. Serve introduces 

international labor law as ―a branch of law of international 

concern, and more particularly, the universal origin‖ . We 

believe that this concept is not entirely clear; it whether means 

independent branch of law, or it comes to branches of 

international law. At the same time, the concept of 

international labor law is proposed to delete the regional legal 

regulation of labor and issues of conflict of application of 

national labor laws. In some studies the use of conflict of 

labor laws, on the contrary, is identified with the international 

labor law . L. Swepston writes  that international labor law 

―applies to the material of the legal rules established at the 

international level, as well as the procedural rules relating to 

their adoption and implementation‖. A group of distinguished 

lawyers in the field of labor law from the United States by 

volume textbook on international labor law defines  this 

concept as follows: ―International labor law - a new field of 

study separate from a comparative labor law. It includes a 

―law‖ that crosses national boundaries - the legislation in 

quotation marks because it is not entirely certain body 

required for the application of legal norms supranational 

level‖. In this case, the textbook covers not only public 

sources, primarily ILO instruments, but also the activities of 

international non-governmental organizations, unilateral acts 

of States, corporate codes of conduct and national judicial 

decisions. D.V.Chernyaeva considers public international 

labor law as ―a complex sub-sector employment and public 

international law‖ , and I.V.Shesteryakova expressed the view  

that the ICC should be made ―not in the sub-sector of the 

international but a separate branch of law‖. There is also a 

characteristic of the ICC as a ―multi-complex legal 

framework‖ .  

We believe that the employment relations, complicated by a 

foreign element are the subject of private international law. 

This statement is confirmed in the statements of such 

prominent scholars as: H.R.Rahmankulov, 

M.M.Boguslavskiy, V.Y.Ergashev, S.Hamraev, 

I.S.Peretersky, L.A.Luntz, V.P.Zvekov, S.N.Lebedev, 

N.A.Haustova, G.K.Dmitrieva. These authors define the 

subject of private international law as a civil law relations (in 

the broad sense), complicated by a foreign element . 

In particular, I.S.Peretersky said: ―Private International Law 

studies civil law relations. But this does not mean that private 

international law is just one part of civil law. Specific 

differences in civil law relations, included in international 

private law, are the fact that the private international law 

studies only a special group of civil legal relations, which 

have an international character‖ .  

L.A.Luntz attributed to the sphere of private international 

law, not only civil, but also the family and labor relations. He 

wrote: ―Private international law is a branch of law and 

jurisprudence which has civil nature in this broader sense, 

arising in international field‖ .  

It should be noted that two main features characterize 

relationships that are the subject of private international law: 

firstly, it is international relations; secondly, it is civil 

relations, and the term ―international‖ has a different meaning 

in comparison with the term as applied to international 

(public) law . In the latter, it is synonymous with the term 

―inter-state‖, i.e., it has a narrower meaning. Applied to the 

private international law, it is used in its broadest sense: 

international - these are relationships that go beyond a single 

state that one way or another related to the legal systems of 

different states. 

Analyzing the question of the place of employment in the 

private international law is necessary to highlight the existing 

two points of view. 

Proponents of the first view are the domestic and foreign 

scientists that set international labor law as an independent 

(separate) branch of law.  
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In the 20s of the last century of the existence of international 

labor law, a German lawyer pointed Kutting G. and G. fon 

Toll, the French scientist Reynaud, Bulgarian scientists 

Yanulov I., M.Genovsky, as well as the West German lawyer 

F. Gamilmek. French lawyer Jacques Kamerlink and J. 

Lyon-Caen, analyzing international cooperation on 

improving working conditions, also noted the existence of 

international labor law . 

Proponents of this position argue their opinion, pointing to 

significant differences between civil and labor laws, and the 

inapplicability of some of the classic rules of international 

private law to labor relations with a foreign element. 

Representatives of the second viewpoint are scholars such as 

V.M. Chkhikvadze, TS.Ya. Yampolsky, E.M. Amethyst, 

V.P.Zvekov. They include private international labor law to 

the sub-sector of private international law. In support of its 

point of view, the scientists point out those labor relations 

should be solved with the help of approaches, principles and 

categories of private international law. 

V.P.Zvekov believes that the system of regulations affecting 

labor relations with a foreign element forms a sub-sector of 

private international law - international private labor law, 

consisting of the substantive conflict of laws and regulations . 

Among the sources of private international labor law play a 

significant role statutes and staff regulations of international 

organizations, due to the peculiarities of transnational labor 

relations . 

In the legal science rather established approaches, according 

to which one of the main distinguishing features of labor law 

as an industry is to combine it private and publicly-legal 

elements. Despite the presence in the labor law is very 

important for him to start the treaty, a sign of a fundamental 

labor right from the moment of its occurrence is considered to 

be a significant level of state interference in contractual 

relations employee and the employer to protect the 

economically weaker party. 

We agree with this position and believe that the allocation of 

private international labor law as a sub-sector of private 

international law may be: 

1) on the subject of regulation - a labor relations with a foreign 

element of a private nature. These relationships are united by 

common principles of private law regulation: legal equality 

and independence of parties to the employment contract, 

discretionary regulatory contractual nature of the occurrence 

and termination of the relationship, reparations, etc. 

2) the method of legal regulation. Private international law 

and private international labor law are united by common 

methods of legal regulation, namely, the conflict of laws and 

substantive law. 

III. DISCUSSION AND ANALYSIS 

If we pay attention to the norms of the Labor Code of 

the Republic of Uzbekistan, it does not reflect the rights of 

independent definition of rights applied to the employment 

contract of the parties.  

Let us consider the legal basis of the legal status of 

foreigners in the Republic of Uzbekistan, and their labor 

activities. 

Article 23 of the Constitution of the Republic of 

Uzbekistan states: ―Foreign citizens and stateless persons, 

during their stay on the territory of the Republic of 

Uzbekistan, shall be guaranteed the rights and freedoms in 

accordance with the norms of international law. They shall 

perform the duties established by the Constitution, laws, and 

international agreements signed by the Republic of 

Uzbekistan‖
1
. These norms apply to the labor relations of 

foreign citizens and stateless persons. This means that the 

legislation of the Republic of Uzbekistan is based on the 

application of national treatment principle in the field of labor 

relations. 

It should be noted that labor relations of foreign 

citizens on the territory of the Republic of Uzbekistan is 

regulated by a number of normative-legal acts containing 

norms of direct action. The basis for this claim are the articles 

10-12 of the Labor Code of the Republic of Uzbekistan, 

which provides for the application of national treatment in the 

sphere of labor relations with participation of foreign persons 

and stateless persons. 

In particular, Article 11 of the Labor Code of the 

Republic of Uzbekistan states: ―Legislation on labor applies 

to foreign citizens and stateless persons working on the 

territory of the Republic of Uzbekistan under a labor contract 

signed with an employer‖. This norm firmly approves the 

application of the conflict principle of lex loci laboris (law of 

the work place). The Rome Convention on law applicable to 

contractual obligations of 1980 is based on this same 

principle. 

Therefore, the basic conditions of participation of 

foreign citizens in a labor relationship are regulated by 

substantive provisions of the Labor Code, according to which 

foreign citizens and stateless persons shall enjoy the right to 

freely dispose their abilities to work, choose the type of 

activity and profession, as well as the right to freely use their 

abilities. 

According to the Labor Code of the Republic of 

Uzbekistan, an employer is an individual or legal person who 

has received permission to attract and hire foreign workers 

and employ foreign workers on the basis of signed 

employment contracts in the prescribed manner. A foreign 

citizen registered as an individual entrepreneur can act as an 

employer. 

In the law of Uzbekistan, the norms regulating labor 

relationship are identified as an independent branch of law – 

labor law, but labor relations belong to the same type of 

relationship as civil law (for example, the conclusion and 

termination of employment contract, the latter is considered as a 

variety of civil law contract). However, labor relations tend to as 

a civil law and administrative law regulation. In labor relations, 

there is share of administrative legal regulation, as well as the 

desire of a legislator to protect the interests of an employee (as a 

weaker party in an employment relationship) and to protect from 

possible abuse by the employer. 

For replenishment of the gap of conflict regulation of 

labor relations, it is proposed to introduce chapter on 

―Application of norms of international private law to labor 

relations‖ into the Labor Code of the Republic of Uzbekistan. 

Initial position in this chapter must be based on the following: 

parties of labor relations decide themselves what the national 

system of labor law should be applied to the relationship. In 

other words, the parties themselves elect their national law for 

the contract.  
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If the will of the parties of the employment contract 

is not identified, then the right will be applied to the 

employment contract – the right of the country in which the 

employee commonly carries out his work under the contract, 

even if he is temporarily performing his/her activities in 

another country, or if there is no country – law of the country, 

where the company that hired an employee, is situated. If 

circumstances show that, the contract is more closely 

connected with another country, it becomes a subject to the 

application of the law of that country. 

In any case, we think that duration of a business trip 

and its objective should be the main criterion in determining 

conflict norms. At the same time, it should be noted that issues 

of labor relations of employees sent to business trips to 

foreign countries are not regulated with the norms of the 

current Labor Code of the Republic of Uzbekistan. An issue 

of the subject to the right of the state of relationship is also not 

defined by the legislation. 

In our view, labor relations of employees of Uzbekistan 

should be regulated in accordance with labor legislation of the 

Republic of Uzbekistan. In this case, labor relations will be 

established not in the territory of a foreign state, but in the 

territory of the Republic of Uzbekistan, as well as an 

employee does not sign a contract on new labor relations with 

a company in a foreign country, but will continue labor 

relations with that company. However, while abroad, 

employees comply with the regime of working hours and rest 

periods established in enterprises and institutions, where they 

actually work, and they are obliged to follow the rules of 

internal regulations and instructions on safety in these 

enterprises. 

IV. CONCLUSION 

Thus, analyzing the point of view of experts in the 

field of private international law, provisions of national 

legislation in different countries, we can draw the following 

conclusion: 

Firstly, the employment relationship with a foreign 

element is the subject of private international law, as the 

relationships of a private nature (civil and labor relations are 

united by common principles of private law regulation: legal 

equality and autonomy of the parties, the dispositive 

regulation, contractual nature of origin, etc.). For the 

regulation of labor relations with a foreign element, there are 

two methods of private international law - collision and 

substantive. 

Secondly, the literature suggested that the presence 

of certain categories of employment, need special regulation 

of conflict: the labor relations of employees of diplomatic 

missions and consular posts (these possible application of the 

law of the flag State); labor relations of employees of 

international organizations (used, for example, the right of the 

state where the headquarters of an international organization); 

labor relations of employees seconded abroad (possibly apply 

integrated management, in particular the law of the employer, 

or the right of the state of the traveling performance of the 

job)
2
.We cannot fully agree with this idea. In our opinion, the 

term and aim of official journey should be main factor to 

define collisions in legislation.  

 

 

In our opinion, labor relations regarding the 

employees from Uzbekistan should be regulated with national 

labor legislation. Because those labor relations do not evolve in 

the territory of foreign state, but Uzbekistan. In addition, the 

worker does not formalize documents with a foreign company 

located abroad, but continues labor relations with the company 

which sent him. 

However, while abroad, workers are subject to the 

regime of work and rest periods, established in enterprises 

and institutions, which actually work. They are obliged to 

follow the rules and safety instructions in practice in these 

enterprises. 

In the third, the autonomy of the will, which is one 

of the fundamental principles of private international law, 

labor law applies to a certain degree of caution (i.e., limited 

by the application of peremptory norms and 

super-imperative). In such situation, one side is the worker, 

and the legislator seeks to protect his interests. 

Fourth, the allocation of private international labor 

law as a sub-sector of private international law, possibly as 

follows: 1) on the subject of regulation - a labor relations with 

a foreign element of a private nature. These relationships are 

united by common principles of private law regulation: legal 

equality and autonomy of the parties, the dispositive 

regulation, contractual nature of the origin and termination of 

the relationship, reparations, etc. 2) the method of legal 

regulation. Private international law and private international 

labor law are united by common methods of legal regulation, 

namely, the conflict of laws and substantive. 

Fifth, analyzed the provisions of international 

treaties, national legislation and judicial practice, it can be 

concluded, according to which, the autonomy of the will, 

which is one of the fundamental principles of international 

private law and labor law applied with some degree of caution 

(i.e., limited by the application of the mandatory and 

super-imperative norms). 

Sixth, the Labor Code does not provide for a choice 

of the right sides of the labor contract. At present the share of 

labor relations of administrative and legal regulation, as well 

as the desire of the legislator to protect the interests of the 

employee (as the weaker party in the employment 

relationship) and to protect against possible abuse by the 

employer. To bridge the gap of conflict regulation of labor 

relations proposed to the Labor Code of the Republic of 

Uzbekistan, we suggest entering a chapter under a name 

―Application of the rules of private international law to labor 

relations.‖ Starting position in this chapter must be based on 

the following: the labor relations, the parties themselves 

decide what the national system of labor law should apply to 

the relations. In other words, the parties themselves elect their 

national law for the contract. 

If the will of the parties to the employment contract is not 

found, then to the employment contract will be applied the 

law of the country in which the employee normally carries out 

his work under the contract, even if he is temporarily 

performing the job in another country, or if there is no country 

- law of the country, where the company hires an employee. If 

the circumstances show that the contract is more closely 

connected with another country, the application of the law of 

that country is acceptable.  
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